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I appreciate the opportunity to present a statement to the Committee on
Government Operations and the Environment concerming Bill 18-777, the “Open
Government Act of 2010.” 1 strongly support this Bill and its emphasis on transparency
and openness in the District of Columbia government, I have comments on Title L
concerning the Open Government Office, and on Title VII, conceming spending
ransparency.

1. Title I. Open Government Office

1 believe there is a strong need for an Open Government Office, based on my
recent experience with a request for documents pursuant to the D.C. Freedom of
Information Act (“FOIA"). Attached are documents concerning that request.

1 represent several property owners and tenants at the Skyland Shopping Center in
Southeast Washington, D.C., which the District plans to redevelop after taking the
property by eminent domain. I have spent considerable time reviewing the records of the
Office of Tax and Revenve concerning the Skyland properties.

I subminted FOIA requests dated March 25, 2009, and April 28, 2009, for records
for Squares 5632 and 5633 maintained in the Office of Tax and Revenue from July 2005
to the present. The FOIA requests were denied by the Office of Tax and Revenue in a
letter dated July 14, 2009. The request was denied based on the claim of a “pending
litigation™ exception. The denial also relied upon the exemption provision in D.C. Code §
2-534(a)(3)(A), which exempts investigatory records compiled for law-enforcement
purposes to the extent that the production of such records would interfere with

enforcement proceedings.
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By letter dated October 22, 2009, the Office of the Mayor addressed my appeal of
this denial and remanded the appeal to the Office of Tax and Revenue for further
information about the status of pending litigation. In the October 22, 2009, letter,
Andrew T. Richardson, I, General Counnsel to the Mayor, stated that “the pending
litigation exception is a creature of caselaw, and is not found in the DC FOIA. Generally,
it is invoked to ensure that no one uses FOIA to enlarpe their discovery rights.”

In a letter dated December 8, 2009, to Mr. Richardson, General Counsel to the
Mayor, the Chief Counsel for the Office of Tax and Revenue asserted that “[t]here are
strong reasons for applying the ‘pending litigation® exception for the duration of legal
proceedings relating to the subject of a FOIA request.”

By letter dated January 21, 2010, the Office of the Mayor found that the Office of
Tax and Revenue had met its burden. The Mayor’s Office upheld the decision of the
Office of Tax and Revenue and dismissed the FOIA Appeal. The letter stated that the
existence of pending cases in the Superior Court of the District of Columbia supports the
decision of the Office of Tax and Revenue to continue to withhold the requested records.

In an email dated February 9, 2010, I requested reconsideration of the decision
concerning the FOIA appeal. I explained that there is no such thing as a “pending
litigation™ exception. I noted that the case relied upon in the October 22, 2009, letter,
Ehringhaus v. F.7.C., 525 F.Supp. 21 (D.D.C. 1980), concerned documents that were part
of a Federal Trade Commission investigation into advertising practices of cigarette
manufacturers. Those documents were withheld under Exemption 7{A), which involves
investigatory records compiled for law enforcement purposes. 1 further explained that the
October 22, 2009, Jetter had noted that the Office of Tax and Revenue records were not
compiled for law enforcement purposes. I reiterated that there is no “pending litigation”
exception to FOIA.

In an email dated Febmary 9, 2009, the Exeoutive Assistant to Mr. Richardson
stated that “While we will not reconsider the decision, you have the right to appeal that
decision to DXC Superior Court.”

In light of my experience in which the FOIA request was denjed, I strongly
believe that the Open Government Office is needed. The denial was based on the
“pending litigation” exception. In the letter dated October 22, 2009, Mr. Richardson
explained that the pending litigation exception is a creature of caselaw and is not found in
the DC FOIA. However, the denial provision of the DC FOIA, D.C. Code § 2-533(a)(1),
provides that the denial shall contain “[tlhe specific reasons for the denial, including
citations fo the particular exemption(s) under § 2-534 relied on as authority for the
denial.”

It is clear that the provisions of the DC FOIA and its emphasis on disclosure are
being violated. My FOIA request was denied based upon a non-existent “pending
litigation™ exception. The denial was not supported by any statutory exemption, but was




premised upon a fabricated exception allegedly based on caselaw. The bald denial of my
FOIA request indicated that I could commence a civil action against the District of
Columbia govemment in D.C. Superior Court. The option of litigation in Superior Court
would cause further delay in receiving the documents and burdensome litigation.
Moreover, it is not clear that I would receive attorney’s fees if I would prevail in court
because I am the person who requested the records.

if there were an Open Government Office, I believe that it would ensure that
FOIA requests are treated according to the law. The agencies could not deny requests
based on a non-existent exception which is not in the statate. The clear abuse of the
FOIA process in my FOIA request shows that an Open Government Office is necessary.

2. Title VII. Spending Transparency.

I am in favor of measures to provide for spending transparency. [ believe that
there is significant information concerning the Skyland Shopping Center project which
should be made available and readily accessible to the public.

I am unaware of any website available which permits the review of the
expenditures and revenues associated with the Skyland project. It appears that the RLA
Revitalization Corporation reccived $28.7 million in August 2004, These funds were
Community Development Block Grant program income funds. RLARC received these
funds in exchange for the Government Printing Office site. See RLARC Management
Recommendation, dated November 18, 2005 {attached hercto). These funds have
apparently been used to acquire the properties at the Skyland Shopping Center, The
expenditures for the Skyland properties should be available on a website. It would also
be useful to have available expenditures related to the acquisitions, including consulting
and legal fees.

A National Capital Revitalization Corporation memo dated December 7, 2005
(attached hereio), provides an update on the Skyland project. The memo discusses next
steps which include resubmitting TIF legislation, renegotiating the development
agreement, execution of a purchase and sale agreement with the anchor and relocating
tenants.,

The spending information about TIF funding, any purchase and sale agreements,
any relocation assistance to Skyland tenants and agreements with the development team,
including Gary Rappaport, should be available to the public. The purchase and sale
agreements and agreements or memoranda of understanding with the development team
also shouid be public information.

A hearing on Skyland was conducted by the Committee on Finance and Revenue
on March 14, 2007. John Ross, Senior Adviser and Director of Economic Development
Finance in the Office of the Chief Financial Officer, presented testimony (attached hereto)
about the Skyland project and the District’s potential exposure. He stated that “[t]o




minimize the District’s exposure, we recommend that the District require signed
commitments with private developers for the retsil and residential square footage in the
Skyland project as conditions for the release of the TIF funds. It is important to note that
the OCFQ’s analysis is contingent upon the proposed development program and
financing plan. If the development program or financing plan are altered, the OCFQO’s
analysis will need to be revised.” Based on this testimony, it is important that the
information about the development programs and financing plans at Skyland be
maintained on a public website.

In addition, the District has the obligation to manage the property at Skyland and
serve as the landlord to the businesses operating at Skyland Shopping Center. The District
collects rent from the tenants. The rental income and expenditures related to managing
the Skyland property should be available to the public.

In light of the uncertainties about the District’s obligations and expenditures
concerning the Skyland project, the financial information should be available to the
public on a website. Tt is necessary to have this information to further the objective of

transparency.
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FW: E. Mittleman Final Decision

From: Anthony, Lavita (EOM) (lavita.anthony@dc.gov)

Sent: Tue 2/09/10 3:58 PM

Tor  elainemittleman@msn,com

(e Levine, Alan (OCFO) {alanlevine@dc.gov); Spears, George (EOM) {george.spears@dc.gov)

Good afternogon Ms. Mittierman,

| have received your request to reconsider Mr. Richardson's decision. While we will not reconsider
the decision, you have the right fo appeai that decision to DC Superior Court. Thank you.

LaVita Anthony

Executive Assistant for

Andrew T. “Chip” Richardson, General Counsel
Executive Office of the Mayor

Office of the General Counsel

1350 Pennsylvania Ave., NW — Suite 300
Washington, DC 20004

Phone: 202-724-7681

Fax: 202.724.77453

Lavita anthony @dc eov

From: Elaine Mitleman <elainemittleman@msn.com>
To: Anthony, Lavita {EQM)

Co: Levine, Alan {QCFQ)

Sent: Tue Feb 08 15:07:22 2010

Subject: RE; £, Mittleman Final Dedision

I am requesting reconsideration of the decision
concerning my FOIA appeal. In letters dated

October 22, 2009, and January 21, 2010, the 4
decision was based on a "pending litigation” ;
exception to FOIA,

There is no such thing as a “pending titigation”
exception. In the letter dated Gctober 22, 2009,

the case cited to support that exception was
Ehringhaus v. F.T.C., 525 F.Supp. 2d 21 {D.D.C. 1980).
The letter stated in its citation that this was a D.C.
Circuit case. That is not correct. This is a district
court case,

Further, the letter refers to "exception,” but the correct
terminology under the Freedom of Information Act is
exemption,

The Ehringhaus case held that documents prepared as
part of a Federal Trade Commission investigation into
advertising practices of cigarette manufacturers qualified
as a taw enforcement purpose under Exemption 7 of FOIA.
The documents in that case were withheld under
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Exemnption 7{A), which involves investigatory records
compiled for law enforcement purposes,

The letter dated October 22, 2009, found that the
Office of Tax and Revenue had not submitted any
evidence that it is a law-enforcement agency or
that it was acting in such capacity when the requested
records were created. Thus, the records were not
compiled for law enforcement purposes. The OTR
records cannat be withheld based exemption 3 of
the DC FOIA, which concerns investigatory

records compited for taw enforcement purposes,
Exemption 3 of the ODC FOIA tracks Exemption 7{A}
of FOIA,

Because the October 22, 2009, letter stated that the
OTR records were not compiled for law enforcement

purposes, there is no basis on which the OTR records
can be withheld.

As explained above, there is no "pending litigation™
exceplion to FOJA. The discussion about pending
proceedings and discovery concerns matters invalving
law enforcement proceedings. There is ne broad
exception based on the mere axistence of any type

of litigation.

I respectfully request that the decision to withhold
the OTR records be reconsiderad. The decision is
not based on any provision of the OC FOIA,

Elaine Mittleman

Elaine Mittleman, Esq.

Law Office of Elaing Mittlernan
2040 Arch Drive

Falls Church, VA 22043

{703) 734-0482

elainemittleman@msn.com

The information cortained in this message may include sensitive or attorney work product
information. If you received this message in error, please notify the sender immediately,

> Subject: E. Mittleman Final Decision

> Date: Thu, 21 Jan 2010 12:23:59 -0500

> From: lavita.anthony @dc.gov

> To: elainemittleman@msn.com

> CC: alan levine@dc.gov

>

> Good afterncon Ms. Mittleman,

>

> Please see the attached decision regarding your appeal,
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-
» Thanks again for your patience.

-3

> Regards, i
-

» LaVita Anthony

» Executive Assistant for

> Andrew T. "Chip” Richardson, General Counsel

> Executive Office of the Mayor

> Office of the General Counsel

> 1350 Pepnsylvania Ave,, NW -~ Suite 300

> Washington, DC 20004

> Phone: 202-724-7681

> Fax: 202-724-7743

> Lavita.anthonv@dc.gov

>
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
EXECUTIVE OFFICE OF THE MAYOR

Office of the General Counsel to the Mayor -
January 21, 2010

BY LL.S. MAIL

Elaine J. Mittleman
Attorney at Law

2040 Arch Drive

Falls Church, VA 22043

Re: Freedom of Information Act Appeal f
Dear Ms, Mittleman:

As you know, we previously responded to your administrative appeal to the Mayor under
the District of Columbia Freedom of Information Act, D.C. Official Code, 2001 Ed. § 2-531 er
seq. (the “DC FOIA™), dated September 12, 2009 (the “Appeal”). As part of that initial process,
the District of Columbia Office of Tax and Revenue (*OTR”) responded to the Appeal in a letter
dated October 6, 2009 (*OTR Response™). In our preliminary decision, dated October 22, 2009,
we requested OTR provide us with further explanation as to why there is a strong likelihood the
appellate court will remand the Appeal back to the trial court with further discovery. We made
that request to determine whether OTR could properly continue to withhold records based on the
existence of pending litigation, as explained in our October 22 decision. In a letter dated |
December 8, 2009, OTR responded, explaining why there is a likelihood the matter will be
remanded back to the trial court (*“OTR Supplement”} (sec Attached).

According to the OTR Supplement, OTR conferred with the District of Columbia Office
of the Attorney General (“OAG”) regarding Rumber v. District of Columbia. 598 F.Supp.2d 97
(D.D.C. 2009), appeal docketed, No. 09-7035 (D.C. Cir. March 30, 2009). Based on
representations made by the OAG, which is handling the Rumber litigation, it is likely the case |
will be remanded to the trial court. Additionally, OAG informed OTR there are two additional |
cases currently pending in the Superior Court of the District of Columbia that are related to |
Appellant’s FOIA Request. These cases are District of Columbia v. DeSilva, 2005 CA 005336
E(RPY and District of Columbia v. Oh, 2005 CA 005323 E(RP). The information you seek
relates to the subject matter of all of the aforementioned cases. And, the existence of these
pending cases would support OTR’s decision to continue to withhold the requested records.
Accordingly, we find OTR has met its burden and we UPHOLD OTR’s decision and hereby
DISMISS your Appeal.
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If you are dissatisfied with this decision, you are free under the DC FOIA to commence a
civil action against the District of Columbia government in the District of Columbia Superior
Court.

Andrew T. “Chip” Richardson, 111, Esq.
General Counsel to the Mayor

ce: Alan C. Levin, OTR

Enclosure




GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Chief Finuncial Officer
Office of Tax amd Revenue

* * Kk

——
P
December 8, 2609

Andrew T. “Chip” Richardson, 1li. Esq.
Gencral Counsel to the Mayor
Executive Office of the Mayor

1350 Pennsylvania Ave,, NW

Suite 300

Washington, DC 20004

Re: FOIA Appeal MLC2009-51
Dear Mr. Richardson:

The following letter responds to your letter of October 22, 2009 which remanded the
appeal in the above-referenced matter to the Office of Tax and Revenue (OTR). As a
basis for nondisclosure, OTR has relied on the pendency of an appeal in the Rumber case,
which relates to the subject matter of Ms. Mitielman’s FOIA request, Your letter
indicates that the “pending litigation” exception to disclosure may only apply to litigation
at the trial Jevel, and that this exception may not apply to cases on appeal. [n your letter,
you asked that OTR show whether there is a strong likelihood that the court of appeals
will remand the Rumber litigation to the trial court.

OTR points out, as an initial matter, that case law construing the Federal FOIA has
treated a pending appeal as part of an engoing legal proceeding which justifies
nondisclosure. James v. U.S, Secret Service, 2007 US Dist. LEXIS 52554 at *12 (D.DLC.
2007); Kidder v. FB, 517 F. Supp. 2d 17, 27(D.D.C. 2007); Kansi v. Department of
Justice, 11 F. Supp. 2d 42, 44 (D.D.C. 1998). Accordingly, the pendency of an appeal is
itself a sufficient basis for asserting the “pending litigation” exception to the District’s
FOIA. Under the Federal FOIA, information is protected from disclosure during the
entire course of legal proeeedings, and not simply at the trial stage, and the protection
exists until the legal proceedings, including all appeals, have been completely concluded.
A similar rule should be applied here.

There are strong reasons for applying the “pending litigation™ exception for the duration
of legal proceedings relating to the subject of a FOIA request. The courts have developed
very detailed rules governing discovery in cases under their junisdiction, and the courts
supervise discovery conducted under these rules. These rules impose limits on the time
during which discovery may be conducted, the procedures that are to be followed in
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Andrew T. “Chip” Richardson, 111, Esq.
December 8, 2009
Page 2 of 2

seeking information and other rules designed to prevent discovery from being
burdensome or vexatious to the other parties in the case. A party in liugation with the-
gevernment should not be able to use FOIA reguests to engage in conduct that would be
precluded under the discovery rules, such as seeking information from the government
after the discovery cutoff date. This would encourage persons suing the government to
forego normal discovery in favor of making FO!A requests, thereby circumventing and
undercutting the judicially established discovery procedures and court supervision of the
discovery process. Moreover, these FOLA reguests could also be made in o manner
calculated to harass and impede the government both in defending itself and n carrying
on its other responsibilities. Accordingly, OTR strongly believes that the “pending
litigation” exception should continue to apply until the conciusion of all court
proceedings involving the information sought under FOIA.

Nevertheless, OTR believes thal it can make the showing concerning the expected
remand of the Rumber litigation that was requested in your October 22, 2009 letter. We
have conferred with the Office of the Attorney General, which is representing the District
in this Htigation, and have been infonned that it is likely that the Rumber case referenced
in our initial response to the appeal will be remanded to the tnal court. We have been
further informed that 2 other cases relating to the subject of Ms, Mittelman’s FOIA
reqguest are currently in Superor Court. These cases are District of Columbia v, DeSilva,
2005 CA 005336 E(RP) and District of Columbia v. Oh, 2005 CA 005323 E(RP). We
understand that the information she seeks under FOIA pertains to the subject matter of
these cases, and disclosure would allow her to circumvent the discovery procedures and
limitations otherwise applicable to these cases.

Accordingly, the request represents an attempt to civeumvent the discovery rules provided
for cases proceeding in the courts. The expected remand and the pendency of these
additional cases furnish ample grounds for denying Ms. Mittelman’s FOLA request under
the “pending litigation” exception.

Please iet me know if you need further information or would like to discuss this. [ can be
reached at (202} 442-6500.

Sincerely,

@MC ?émm?

Alan C. Levine
Chief Counsel
Office of Tax and Revenue




GOVERNMENT OF THE DISTRICT OF COLUMBIA
EXECUTIVE OFFICE OF THE MAYOR

Office of the General Counsel to the Mayor —

October 22, 2009

BY US. MAIL

Elaine J. Mittleman
Attorney at Law

2040 Arch Drive

Falls Church, VA 22043

Re: Freedom of Information Act Appeal

Dear Ms, Mittleman:

This letter responds to your administrative appeal to the Mayor under the District of
Columbia Freedom of Information Act, D.C. Official Code, 2001 Ed. § 2-531 ef seq. {the “DC
FOIA™), dated September 12, 2009 (the “Appeal™). We forwarded the Appeal to the District of
Columbia Office of Tax and Revenue (“OTR”) with a request for a response. The OTR
responded in a letter dated October 6, 2009 (“OTR Response™),

In your FOlA Request dated April 28, 2009 and March 23, 2009, you sought the “records :
for Squares 5632 and 5633 in [OTR] from July 2005 until the present” (“FOIA Request™). OTR
responded to your FOIA Request in a letter dated July 14, 2009, denying your request under D.C.
Code § 2-534(a)(3)(A) and also based on the fact you have litigation pending against the District
related to this FOIA Request.

Discussion

It is the public policy of the District government that “all persons are entitled to full and
complete information regarding the affairs of government and the official acts of those who
represent them as public officials and employees.” D.C. Code § 2-531 (2001 Ed.). In aid of that
policy, the DC FOIA creates the right “to ingpect ... and ... copy any public record of a public
body ....” Id. at § 2-532(a). Yet that right is subject to various exemptions, which may form
the basis for a denial of a request. Id. at § 2-534.

Exemption 3 of the DC FOIA states “investigatory records complied for law enforcement .
purposes” may be exempt from disclosure “but only to the extent that the production of such .
records would . . . interfere with enforcement proceedings. . . .7 D.C. Code § 2-534(a}(3XA). To -
rely on exemption 3 one must first establish the record has been compited for law enforcement
purpose(s). A record is considered to have been compiled for law enforcement purpose(s} if it
was “created or acquired in the course of an investigation and the nexus between the
investigation and one of the agency’s law enforcement duties is based on information sufficient
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to support at least a colorable claim of its rationality.” Boyd v. Bureau Of Alcohol, Tobacco,
Firearms, and Explosives, 2006 W1, 2844912 (D.C.)) (citing Quinon v. Fed. Bureau of '
Investigation, 86 F.3d 1222, 1228 (D.C. 1996} (quoting Prast v. Webster, 673 F.2d 408, 420-21
(D.C. 1982)).

The threshold issue to be resolved is whether the records for squares 5632 and 5633 were:
“complied for law-enforcement purposes.” Here, nothing in the record before us suggests the
records were compiled for law-enforcement purposes. The records existed long before the
events giving rise to this lawsuit occurred. OTR has not submitted any evidence that it is a law-
enforcement agency or was acting in such capacity when the requested records were created.
Therefore, the record does not support reliance on exemption 3 of the DC FOIA.

Turning to the “pending litigation” exception, it is more cumbersome. As$ you are aware, |
the pending litigation exception is a creature of caselaw, and is not found in the DC FOIA. '
Generally, it is invoked to ensure no one uses FOIA to enlarge their discovery rights. In
Ehringhaus v, F.T.C., the court determined that if a requester is seeking to use their FOIA
request to acquire information that is part of an agency’s “investigatory record,” or the agency
has a pending case or enforcement proceeding against the requester, the agency may not have to

disclose the documents. 525 F.Supp. 21, 22-23 (D.C. Cir. 1980).

Here, OTR is relying on the “pending litigation” exception while the litigation is pending
in an appellate court rather than a trial court. Because the underlving case is on appeal, it
presents us with a unique situation. When a case is on appeal, it usually indicates the recard
below is complete. And the appellate court, in considering the appeal, will look to the four
comers of the record and nothang more; there is no further discovery. In fact, our record
indicates there was never any formal discovery at the trial level. See'the Appeal. Accordingly,
even though litigation is pending, there is no chance discovery rights will be enlarged if the
documents are disclosed because there is no open discovery.

However, it is possible for an appellate court to remand a case back to the trial court
where more discovery may be had. Although unlikely here given no previous discovery, the
pending litigation exception may still apply if the case was remanded for further action,
including discovery. However, OTR bears the very high burden to demonstrate there is a strong
likelihood the appellate court will remand the case back to the trial court for additional
discovery.

For this reason, this Appeal is REMANDED to QTR to provide within five {3) days
further explanation as to why there is a strong likelihood the appellate court will remand the
appeal back to the trial court with discovery. If OTR is unable to meet this burden, then OTR
shall be directed to release the requested documents to Appellant.

If you are dissatisfied with this decision, you are free under the DC FOIA to commence a :
civil action against the District of Columbia government in the District of Columbia Saperior :
Court.

Regards,

o

Andrew T. “Chip” Richardson, 111, Esq.
General Counsel to the Mayor

—



GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Chief Financial Officer
Oifice of Tax and Revenue

* W Ak
TR
SomnspE

October 6, 2000

Executive Office of the Mayor

Office of the General Counsel

1350 Pennsylvania Ave., NW - Suitc 300
Washington, DC 20004

Re:  FOILA Appeal MLC2009-31]
Dear Madam or Sir:

This is in response to above referenced Freedom of Information Act (“FOIA™) appeal of
Elaine Mitileman, Esquire dated September 12, 2009. Ms. Mittieman appealed the Office
of Tax and Revenue’s (“OTR™) FOIA denial dated Juiy 14, 2009, in response to Ms.
Mittleman’s FOIA email submissions (“FQIA request™) dated April 28, 2009 and March
25, 2009, In the FOIA request, Ms. Mittleman requested that OTR provide to her “the
records for squares 5632 and 5633 in [OTR] from July 2005 until the present,”

(TR denied the FOIA request to produce the staled documents. OTR’s decision is based
upon the exemption provision in D.C. Code § 2-534 (a){3)(A). The law provides that
investigatory records compiied for law-cnforcement purposes may be exempt from
disclosure under FOIA to the extent that the production of such records would interfere
with enforcement proceedings. As a general matter, FOIA is not a means for averting the
discovery rules and protections of a court. D.C. Code § 2-534 (a)(3)(A) has been
interpreted by the Office of the General Counsel to preclude the use of FOIA when FOLA
would otherwise circumvent the court’s rules of discovery.

The case styled Rumber v. District of Columbia, 598 F.Supp. 2d 97 (D.D.C. 2009},
appeal docketed, No. 09-7033 (D.C. Cir. March 30, 2009), concerns eminent domain
related litigation with respect to the properties which are the subject of the FOIA. Ms.
Mittleman is the attorney of record for the plaintiffs in such on-going litigation, and the
District of Columbia is a defendant. Thus, because there is on-going litigation relating
the subject of the FOIA, Ms, Mittleman’s FOIA request was denied. The fact that
discovery may or may not have been requested in the case does not obviate the fact that it
is active litigation and information to be turned over by the District as a party to the
litigation should be governed under the court’s rules of discovery; FOIA should not be an
alternative to the court’s rules of discovery when the subject matter FOIA relates to the
subject matter of the litigation.

941 North Capitol Street, NE, Suite 800, Washington, DC 20002
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FOIA Appeal MLC2009-51
Gctober 6, 2009
Page 2

For the foregoing reasons, OTR prays that that its denial of the subject FOIA request be

upheld.

Should you have any additional questions, please feel free to contact me at (202) 442-

6513.
Sincerely, f
/7 7’/‘/& — |
Robert McKeon f
Deputy Chief Counsel/QTR

941 North Capitol Street, NE, Suite 800, Washington, DC 20002
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Chief Financial Gfficer
OMfice of Tax and Revenue

* % ¥
]
I
July 14, 2009

Elame Mittlernan, Esq.

Law Offices of Elaine Mittleman

2040 Arch Drive ;
Falls Church, VA 22043 :

Re:  Freedom of Information Act Request
Dear Ms. Mittleman:

This is in response to your electronic Freedom of Information Act (“FOIA”) submissions
dated April 28, 2009 and March 25, 2009, submitted to the Office of the Chief Financial
Officer, Office of the General Counsel. In the submissions, you request that the Office of
Tax and Revenue (“OTR™) provide to you “the records for squares 5632 and 5633 in
[OTR] from July 2005 until the present.”

Unfortunately, I must inform you that OTR has denied your request to produce the stated
documents. Our decision is based upon the exemption provision in D.C. Code § 2-534
(a)(3)(A). The law provides that investigatory records compiled for law-enforcement
purposes may be exempt from disclosure under FOIA to the extent that the production of
such records would interfere with enforcement proceedings. As a general matter, FOIA
is not a means for averting the discovery rules and protections of a court. D.C. Code § 2-
534 (2)(3)A) has been interpreted to prechude the use of FOIA when FOIA would
otherwise circumvent the court’s rules of discovery.

As you know, the case styled Rumber v. District of Columbia, 598 F. Supp. 2d 97 (D.D.C.
2009), appeal docketed, No. 09-7035 (D.C. Cir. March 30, 2009), concerns eminent
domain related litigation with respect to the properties which are the subject of the FOIA.
You are the attorney of record for the plaintiffs in such on-going litigation, and the
District of Columbia is a defendant. Thus, because there is on-going litigation relating
the subject of the FOIA, your FOIA must be denied.

You have the right to appeal this denial to the Mayor. D.C. Code § 2-337(a) provides:
“[...] any person denied the right to inspect a public record of a public body may petition
the Mayor to review the public record to determine whether it may be withheld from
public inspection.”

941 North Capitol Street, NE, Suite 800, Washington, DC 20002
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Freedom of Information Act Request
July 14, 2009
Page 2

Should you have any additional questions, please feel free to contact me at (202)
442-6513.

Sincerely,

I e

Robert McKeon
Deputy Chief Counsel/OTR

941 North Capitol Street, NE, Suite 800, Washington, DC 20002
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- Management Recommendation

Date: November 18, 2005

Te:  Board of Directors, RLA Revitallzation Corporation
CC: Anthony C. Freeman, President and CEQ, RLARC
From: Ted Risher, Senior Development Manager

Re: A'cqai;iiions

Recommendation

Steff recommends that the Board of Directors of the RLARC approve the use of CDBG program income from
the sale of the GPO site for the acquisition of all Skyland parcels, this includes all contract and appraised values |
(for condemmnation purposes), as well as associated costs such as brokerage, legal and closing costs. .

Analysis

In Angust 2004, REARC received $28.7 million in exchange for the GPO site. RLARC’s Board has already
approved the expenditure of a portion of these funds for use in the exercise of eminent domain at the Skyland
Site, as approved by the City Council in 2004, Gver the coming months, RLARC will enter into a number of
private purchase and sale agreements with Skyland landowners for the scquisition of their sites and needs the
approval of the RLARC Board te expend whatever GPO money is necessary to effect 100% site control at
Skyland.

Development Proposal

There are currently six (6) owners under condemnnation. Staff expects to gain title to these propertics after
receipt of funding from DHCD very shortly, Staff continues ils negotiations with the remaining eight (8) owners
and expects to execute contracts and close with ail of ihem by the end of calendar year 2005, One private
contract with the owner of the US Postal facility site is expected to be closed on Tuesday, November 22, 2005,
Staff’s goal is to assemble all the properties by the end of the year.

Timeline or Next Steps
Action Item Tinseline
RLARC staff converts existing condemnation complaints to Friday, November 18, 2005
quick-take actions and acquires title to §3% of Skyland.
RLARC staff closes on USPS site, conditioned upon Tuesday, November 22, 2005
RLARC Board approval,
RLARC Board approves use of GPO funds to make all Tuesday, November 22, 2005
acqumsitions at Skyland.
RLARC staff acquires remainder of site through private Tuesday, November 22, 2005 — Friday,
~_purchases, as detailed in attached schedule. December 23, 2005 (anticipated)

CONFIDENTIAL
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Management Request

RLARC’s management hereby requests that the Board of Directors (1) authorize .
RLARC to spend up to $28.7 Million Dollars for the acquisition of all Skyland parcels (including
voluntary sales and eminent domain transactions) and (2) authorize RLARC to close on these
acquisitions. (A list of these parcels in attached hereto).

Form of

RLARC Resolution

RESOLVED, The Chief Executive Officer and any other officer he mayso
designate of the Corporation be, and he hereby is, authorized, empowered and
directed to spend up to $28.7 million Dollars for the acquisition of all parcels
necessary for the Skyland Shopping Center redevelopiment and to execute, deliver
and perform any documents (including closing documents) needed to effectuate
these acquisitions with such changes, additions and modifications therein, if any,

as he shall approve, such approval to be conclusively evidenced by his execution
and delivery thereof.

RESOLVED, that the Chief Executive Officer of the Corporation (and any other
officer he may designate) be, and each of them individually hereby is, authorized,
empowered and directed to do and perform all such acts and things and to sign all
such documents, directions, instruments and statements, to take all such other
steps as such officer or officers shall determine to be necessary and advisable to
effectuate the matters set forth in the foregoing resolution.
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SKYLAND 13075

—




Approval

Briefing X
NATIONAL CAPITAL REVITALIZATION CORPORATION |
BOARD OF DIRECTORS OR PROJECT COMMITTEE UPDATE MEMO
Property Name: Skyland
Property Location: Ward 7, Good Hope Road and Alabama Avenue, SE _
Regarding: Project Update 1
Date:  December 7, 2005 ‘

ACQUISITION ! i

1. HUD approved the use of $28.7M in COBG funds from the sale of the GPO site for usa in the 1
socquisition of the Skyland Shopping Center on October 30, 2005,

2. NCRC immedistely deposited approximately $8.4M irto escrow with the Court and filed for quick-iake
actions. Court process for final acquisition of tite is undéer way.

3. On November 29, 2005, RLARC complatad the private acquisition of 2650 Naylor Road, SE and now
holds title to the property. Conbract value and assodated costs wera approximately $2.5M.

4. MﬁGWWtomWMmmm&mmnwmmsalemm

Negotiations on price are ongoing for the remaining two properties. a

FINANCING/IPROGRAM
DEVELOPMENT
1. Seehenioaloanformanngsiw assembly arkl preparation costs has not been approved byﬁt&)a&
of currant dale,
2. NCRC continues to negotiate terms of private acquisition/site preparation financing as well as
develapment financing.
3. inffial discussions and enalyses are very positive, indicating high levels of Interest from the private debt
and equity markets,
4. NCRC has received a draft market report from Bolan Smart Associztes indicating maxinmum product
higures (type and quantity} the site coutd support. Final draft to be orderad soon.

NEXT STEPS i

Finalize acquisition of 1% of the properties, anticipated late 2005, early 2006, ‘
Stabilize property and begin normal property/asset managament functions. !
Draft and resubmi TIF legisiation, sither to repay RLARL loan, or to pay for garage construction
{probable use) if private financing option is employed.

Renegotiate Development Agresment.

Inktiate negetiations with Target or similar retall anchor,

Begin site planning/design process in preparation for PUD subwnission.

After execution of purchase and sale agreement with anchor, rensgotiation of development atweement,
finslizatlon of program and financing structures, and sucoesstul PUD application, bepin relocation, '
remediation and demaolition activities. Anticipated timeframe for all predevelopment activitles is 1210 18
months.

W ;h WN

POTENTIAL ISSUES i
1. Lack of resolution to situation involving Attomey General's opinion will severely Bmit NCRC's financial
fiexibility with regard lo the project.
2. Since NCRC fas only had access o 15% of the leases on the property, cost to privetely purchase or
condemn advantageous leaseholds is unquantified,
3. NCRC’s ability to acquire 100% of the property is direclly linked to the judicial process related to the !
condemnations. Any delays in legally acquiring litle will delay the predevelopment process significantly. E

NATIONAL CAPITAL REVITALIZATION CORPORATION
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Good morning, Chairman Evans and Members of the Committee on
Finance and Revenue. My name is John Ross, Senior Advisor and
Director of Economic Development Finance for the Office of the Chief
Financial Officer (OCFO). I am here to testify for the Office of the Chief
Financial Officer on the Skyland Project Retail Priority Area Approval
Resolution of 2007.

The resolution would repeal the “Skyland Project Retail Priority Area
Approval Resolution of 2004,” which authorized the District to provide
the National Capital Revitalization Corporation (NCRC} with two TIF
notes in the aggregate amount of $25.7 million. The first TIF note, which
was authorized with a 10% interest rate, was for up to $17.2 million, and
the second TIF note was an interest-free note for $8.5 million for

unidentified projects in Wards 7 and 8.

The Skyland Project Retail Priority Area Approval Resolution of 2007
authorizes the District to issue a 25-year note to the National Capital
Revitalization Corporation (NCRC) in an aggregate principal amount of
$40 million with an interest rate of not greater than 8%. The resolution
sttpulates that the annual debt service cannot exceed the available tax
increment. The note would be repaid with tax increment revenue from
the Skyland Retail Priority TIF Area. NCRC would use the note as
security to fund an investment in the Skyland project.

Given the proposed development program, the OCFO currently estimates

that the annual tax increment that will be generated by the future




development of the site will be approximately $8.3 million on average,
while the average annual debt service is estimated to be approximately
$4.5 million. This difference of $3.8 million could be returned to the
General Fund or could be used to more rapidly reduce the obligation to
NCRC.

It will be critical for NCRC to obtain a commitment from a financial
institution for a bond 1ssuance or private placement given the expected
debt service coverage levels. To minimize the District’s exposure, we
recommend that the District require signed commitments with private
developers for the retail and residential square footage in the Skyland
project as conditions for the release of the TIF funds.

It is important to note that the OCFO’s analysis is contingent upon the
proposed development program and financing plan. If the development
program or financing plan are altered, the OCFO’s analysis will need to

be revised.

It is also important to note that the debt will be considered tax-supported
debt.

Thank you for the opportunity to testify. This concludes my testimony

and I am happy to answer any questions you have at this time.




